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So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

———

PROVIDING FOR CONGRESSIONAL
DISAPPROVAL OF THE RULE
SUBMITTED BY THE DEPART-
MENT OF LABOR RELATING TO
“PRUDENCE AND LOYALTY 1IN
SELECTING PLAN INVESTMENTS
AND EXERCISING SHAREHOLDER
RIGHTS”

Ms. FOXX. Mr. Speaker, pursuant to
House Resolution 166, I call up joint
resolution (H.J. Res. 30) providing for
congressional disapproval under chap-
ter 8 of title 5, United States Code, of
the rule submitted by the Department
of Labor relating to ‘‘Prudence and
Loyalty in Selecting Plan Investments
and Exercising Shareholder Rights,”
and ask for its immediate consider-
ation in the House.

The Clerk read the title of the joint
resolution.

The SPEAKER pro tempore (Mr.
VALADAO). Pursuant to House Resolu-
tion 166, the joint resolution is consid-
ered read.

The text of the joint resolution is as
follows:

H.J. RES. 30

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That Congress dis-
approves the rule submitted by the Depart-
ment of Labor relating to ‘‘Prudence and
Loyalty in Selecting Plan Investments and
Exercising Shareholder Rights’’ (87 Fed. Reg.
73822 (December 1, 2022)), and such rule shall
have no force or effect.

The SPEAKER pro tempore. The
joint resolution shall be debatable for 1
hour, equally divided and controlled by
the chair and ranking minority mem-
ber of the Committee on Education and
the Workforce or their respective des-
ignees.
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The gentlewoman from North Caro-
lina (Ms. FoxX), and the gentleman
from Virginia (Mr. ScoTT), each will
control 30 minutes.

The Chair recognizes the gentle-
woman from North Carolina (Ms.
FoxX).

GENERAL LEAVE

Ms. FOXX. Mr. Speaker, I ask unani-
mous consent that all Members have 5
legislative days to revise and extend
their remarks and submit extraneous
material on the resolution under con-
sideration.

The SPEAKER pro tempore. Is there
objection to the request of the gentle-
woman from North Carolina?

There was no objection.

Ms. FOXX. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I rise in support of H.J.
Res. 30, a Congressional Review Act
resolution nullifying the Biden admin-
istration’s attempt to politicize the re-
tirement savings of Americans.

ESG investing puts the future of mil-
lions of Americans in jeopardy. Due to
Biden’s reckless economic policies, too
many Americans are worried about the
rising costs of living. Diverting retire-
ment savings to fund social justice
causes will make this problem even
worse. For current retirees, the situa-
tion is especially salient.

Last year, the Biden Department of
Labor published a rule allowing retire-
ment plan fiduciaries to consider envi-
ronmental, social, and governance,
ESG, factors for making investment
decisions and exercising shareholder
rights.

The rule removed commonsense pro-
tections for retirement savings estab-
lished by the Trump administration,
which ensured that retirement plan fi-
duciaries evaluate investments and ex-
ercise shareholder rights based only on
the financial benefits to participants
and beneficiaries. That is what retire-
ment savers expect.

Now, thanks to Democrats, workers
can be placed into ESG investment ve-
hicles by default. If a fiduciary finds
that two investments are equal, the fi-
duciary is allowed to use collateral
ESG factors to break the tie without
justifying or documenting that deci-
sion.

While my colleagues on the other
side of the aisle have argued that the
Biden rule is neutral, they have done a
poor job of hiding the administration’s
true intentions.

The Department issued the rule in re-
sponse to two executive orders on cli-
mate change and the explanation of the
rule is littered with Democrats’ pre-
ferred political projects, such as labor
relations, climate change, and work-
force and corporate diversity.

Further, DOL officials have repeat-
edly stated that they will pursue addi-
tional actions concerning ESG and re-
tirement plans.

The left is using ESG investment cri-
teria as a political tool to cudgel com-
panies into accepting leftist policies.
This is how the left always operates.
This is just the first step.
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If we let this continue, the left will
use ESG investing to push noncompli-
ant companies out of the marketplace.
This is pernicious and it is hypo-
critical.

It is unacceptable to encourage fidu-
ciaries to sacrifice the savings of
Americans to the orthodoxy of the
woke left. In fact, this is prohibited
under the Employee Retirement In-
come Security Act of 1974, ERISA, as
affirmed by the Supreme Court.

Yet, the Biden administration’s rule
permitting and encouraging retirement
plan fiduciaries to consider ESG when
investing workers’ savings flips ERISA
on its head.

By paving the way for ESG investing
in employer-sponsored retirement
plans, President Biden is threatening
the retirement savings of Americans.
Such a fundamental change to ERISA
should be debated and considered in
Congress, not enacted through execu-
tive fiat illegally. Americans invest to
secure their future, not to fund the
Green New Deal or leftist pet projects.

Fiduciaries governed by ERISA
should not be allowed to make invest-
ments they know will not pay off. A fi-
duciary’s most important responsi-
bility is to make investments that are
in the financial interests of workers
and retirees.

It is time to stop this madness. That
is why I support the resolution to nul-
lify the Biden administration’s de-
structive retirement plan rule.

Mr. Speaker, I urge my colleagues to
put workers and retirees above politics
and vote for this resolution.

Mr. Speaker, I reserve the balance of
my time.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield myself such time as I may con-
sume.

Mr. Speaker, I rise in opposition to
H.J. Res. 30, a Congressional Review
Act joint resolution of disapproval to
nullify a popular and sensible rule
issued by the Biden-Harris administra-
tion last year.

Workers should be able to invest
their retirement savings in a way that
reflects their values, such as com-
bating climate change, without sacri-
ficing investment returns.

That is why the Biden-Harris admin-
istration issued a rule to clarify that
retirement plan fiduciaries may con-
sider the economic effects of climate
change and other environmental, so-
cial, and governance factors, or ESG
factors, when they make investment
decisions for participants in retirement
plans.

Now, to be clear, this rule is not an
ESG mandate.

Additionally, the rule does not
change the fiduciary standard to which
professionals who make investment de-
cisions for retirement plans are bound.
They must still prioritize the interests
of retirement plan participants and
cannot sacrifice investment returns to
pursue ESG goals.

Let’s be clear. Consideration of ESG
factors is not at odds with making a

CONGRESSIONAL RECORD —HOUSE

profit. In fact, workers’ profit is still
central, but if a company has negative
externalities, such as carbon-intensive
business practices, vulnerability to sea
level rise, high liability risks, or a
record of mistreating workers who may
go on strike, its stock could suffer in
the long term.
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Workers often contribute to their re-
tirement for decades before drawing
down on their savings, so it makes
sense that retirement plan bene-
ficiaries must consider the long-term
time horizon when making investment
decisions.

Finally, there is widespread support
for the Biden-Harris administration’s
rule. Of the comment letters submitted
on the proposed rule, 83 percent of the
letters submitted by institutions like
corporations, financial firms, and labor
organizations supported the rule.

Over 97 percent of the letters sub-
mitted by individuals supported the
rule. Simply put, the Biden-Harris rule
reflects the best interests of the Amer-
ican people and our economy.

We should not get rid of this popular
and reasonable rule by this resolution.
The rule just simply allows retirement
plan fiduciaries to appropriately con-
sider ESG factors.

Retirement fiduciaries, not House
Republicans, are best positioned and
bound by law to make prudent invest-
ment decisions on behalf of retirement
savers.

Mr. Speaker, I reserve the balance of
my time.

Ms. FOXX. Mr. Speaker, I yield 5
minutes to the gentleman from Ken-
tucky (Mr. BARR), the originator of
this CRA.

Mr. BARR. Mr. Speaker, I thank the
gentlewoman, the chairwoman of the
committee, for her leadership in fight-
ing the politicization of capital alloca-
tion and the politicization of retire-
ment savings.

Mr. Speaker, today House Repub-
licans stand on the side of retail inves-
tors. We stand up for millions of Amer-
icans around the country who are in-
creasingly asking themselves this sim-
ple question: When will I be able to re-
tire?

This Congressional Review Act meas-
ure that I am offering is a bipartisan,
bicameral joint resolution, dis-
approving of a Department of Labor
rulemaking that will politicize Ameri-
cans’ retirement accounts and jeop-
ardize their retirement security.

This measure simply states that re-
tirement plan sponsors be required to
prioritize maximum financial returns
for investors ahead of nonpecuniary
factors like environmental, social, and
governance standards, a political agen-
da.

We do so in a moment where one in
five Americans have saved nothing for
their retirement, including one in
three baby boomers, the generation
closest to retirement.

We do so in a moment when 78 per-
cent of Americans are either extremely
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or somewhat concerned about affording
a comfortable retirement.

We do so in a moment where the gap
between the amount of money that
Americans have saved for retirement
and the amount that they will need for
retirement is $3.8 trillion.

That is why, Mr. Speaker, Congress
must act to block the Biden adminis-
tration’s recent rule that green-lights
so-called ESG investing in millions of
Americans’ retirement plans, plowing
them into less diversified, higher fees,
and lower-performing portfolios at pre-
cisely the time that we need to maxi-
mize financial security for Americans
approaching retirement.

So let’s consider the facts. According
to a recent Wall Street Journal report,
ESG funds carry 43 percent higher fees
than non-ESG funds.

That is what they want. They want
Americans to be forced into higher fee
funds. A recent study from NYU and
the University of Southern California
found that over the past 5 years, global
ESG funds have underperformed the
broader market by 250 basis points per
year, an average of 2.6 percent lower
return than non-ESG funds.

This stands to reason because ESG
funds are, by design, less diversified.
This is investing 101.

When you discriminate against en-
ergy stocks, and you are heavy in tech,
when you are in a tech sell-off, and
when energy underperforms the mar-
ket, who loses? The American retail in-
vestor who is unwittingly invested in
these fraudulent, cancerous funds.

This means that an investor who put
$10,000 into an average global ESG fund
in 2017 would have realized a $1,750
lower return than if they had invested
in the broader market.

While some of my friends on the
other side of the aisle argue that ESG
investing is actually driven by inves-
tors themselves, not ideologues at
asset management firms and the White
House who want to push their environ-
mental or social causes at the expense
of retail investors, a 2021 study con-
ducted by the University of Chicago
and FINRA proves investors largely do
not care.

Mr. Speaker, 21 percent of investors
don’t even know what ESG stands for.
Is that popular? Is that what popular
ESG is?

And this neutrality nonsense. Look,
nobody is saying you can’t invest based
on your values, but this bill would
steer people unwittingly into these
funds.

The status quo does not deny people
to invest based on their values. It just
says that the default has to be to maxi-
mize returns.

So, Mr. Speaker, this debate today is
not about investor protection. It is
about the ability of investors to maxi-
mize returns.

It is also about energy security. Even
if you don’t have a retirement account,
this radical ESG movement is hitting
your wallet.

Since President Biden took office, his
administration has waged a war on
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American energy production; not just
holding up leases or blocking infra-
structure, but through financial regu-
lation and the weaponization of finan-
cial regulation to divert resources and
capital and financing away from the
American energy sector.

There has been a 25 percent decline in
investment in natural gas and in oil in-
vestments since 2021, and the result?
Gas prices are up 40 percent, and diesel
prices are almost double.

Household energy costs hit a 10-year
high this winter, costing average
American families $1,200, according to
a report from the National Energy As-
sistance Directors Association.

These price hikes and the decline in
investment in our energy supply come
at the exact time that the Biden ad-
ministration itself estimates that by
2050, almost half of our Nation’s energy
supply will be made up of oil and nat-
ural gas.

Mr. Speaker, we need more, not less,
capital investment and financing of
American energy.

I implore the administration. It is
time for you to end your assault on en-
ergy production that is fueling 40-year
high inflation.

We, as Members of Congress, cannot
allow this administration to continue
to perpetrate their war on American
energy at the expense of investors.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield 2 minutes to the gentleman
from Illinois (Mr. CASTEN), the co-chair
of the Congressional Sustainable In-
vestment Caucus.

Mr. CASTEN. Mr. Speaker, 15 years
ago, more than half of U.S. electricity
came from coal. Today, it is less than
20 percent.

We now generate more energy from
renewables than from coal. This isn’t
anti-energy. It is about cheap energy.

In 2022, last year, 10 percent of all ve-
hicle sales in the United States were
EVs. That was up from 6 percent the
year before, 2 percent the year before
that.

ExxonMobil and Chevron today are
trading at about 8 to 9 times their
earnings. I would compare that to com-
panies like First Solar and Tesla that
are trading to 40 to 60 times earnings.

Let me dumb this down for you all.
Mr. Speaker, 10 years ago, if you shift-
ed your investment portfolio away
from fossil energy toward climate-
friendly investments, you would be
richer today.

Now, my Republican colleagues, you
all talk a good game about how you are
into personal freedom, and yet you are
taking individual investors’ freedom
away from them with this bill.

You all talk a good game about how
government should not be picking win-
ners and losers. Why do you all keep
picking losers?

In 2011, a guy named Hugo Chavez re-
directed Venezuelan oil worker pen-
sions into a Ponzi scheme run by a po-
litical ally.

My Republican colleagues a couple
weeks ago voted to oppose socialism in
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all its form. I am thinking that Hugo
Chavez guy seems pretty smart. Let’s
do the same thing.

You know what you call capitalism
when you are losing? Woke capitalism.

So if you all are afraid of free mar-
kets, if you want to destroy workers’
pensions, if you oppose individual free-
dom, if you want to force your con-
stituents to invest in proven losers,
then please vote for this resolution. Be
honest about your values.

For everyone else, vote ‘“‘no.” I plan
to do so proudly and honestly.

The SPEAKER pro tempore. Mem-
bers are reminded to direct their re-
marks to the Chair.

Ms. FOXX. Mr. Speaker, I yield 1
minute to the gentleman from Georgia
(Mr. ALLEN).

Mr. ALLEN. Mr. Speaker, over the
past 2 years, one thing has become
clear: This administration cares more
about advancing its radical Green New
Deal agenda than about the financial
well-being of the American people.

We have seen it with their energy
policy, but the latest example is the
Biden administration’s rule to inject
woke ESG factors into workers’ retire-
ment accounts.

Thanks to President Biden’s eco-
nomic policies, workers’ retirement
savings were down 10 percent in 2022
compared to 2021. Why is this adminis-
tration doubling down to further jeop-
ardize Americans’ retirement?

Retirement plan sponsors have two
responsibilities to their clients: maxi-
mize returns and minimize risk. The
Biden rule would allow asset managers
to impose a political agenda on Ameri-
cans at the expense of retirement sav-
ings.

The Biden administration should not
be jeopardizing Americans’ retirement
by allowing plan managers to gamble
their savings on ESG funds that have
proven to be riskier and charge steeper
fees.

That is why I cosponsored this bill
with my friend, ANDY BARR, to use our
authority to nullify the Biden rule and
protect Americans’ hard-earned retire-
ment savings from politically moti-
vated mismanagement.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield 2 minutes to the gentleman
from California (Mr. DESAULNIER), the
distinguished ranking member of the
Subcommittee on Health, Employ-
ment, Labor, and Pensions.

Mr. DESAULNIER. Mr. Speaker, 1
thank the gentleman for yielding.

The Department of Labor’s environ-
mental, social, and governance rule is
good for retirees, and it is good for the
American economy.

Allowing ESG considerations can
help financial professionals identify in-
vestments that will be sustainable in
the long term and in the best interest
of their clients.

The rule is not an ESG mandate. It
simply clarifies that the professionals
who make investment decisions for re-
tirement plans do not violate their fi-
duciary duties by merely considering
ESG factors.
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Existing law already says that these
professionals’ primary purpose is to
make the best financial choices for the
plans, and this rule does not change
that at all.

It merely is a recognition that if a
company is inherently risky because of
the business they do or their internal
practices, its stock could suffer in the
long run.

Just like American consumers can be
motivated to disinvest from companies
that pollute or mistreat their workers,
now investors will have the same abili-
ties.

As the ranking member of the Sub-
committee on Health, Employment,
Labor, and Pensions, I have seen over-
whelming support for this rule, espe-
cially from the financial industry.

Rolling it back would be a significant
step backward. I strongly oppose H.J.
Res. 30 and encourage all Members to
do the same so they can leave retire-
ment plan decisions to the retirees and
the professionals they respect and they
work with.

Ms. FOXX. Mr. Speaker, I yield 3
minutes to the distinguished gen-
tleman from Virginia (Mr. GOOD).

Mr. GOOD of Virginia. Mr. Speaker,
today the House can repeal a policy
from the Department of Labor that
harms Americans who simply want to
save for retirement.

This new rule from the Biden admin-
istration says that investment deci-
sions in employer-sponsored retire-
ment plans can be based on climate
change and other environmental, so-
cial, or governance factors.

So typically without the knowledge
of the retirees, their investment funds
can be invested in underperforming in-
vestments that subsidize unreliable
and unaffordable energy.

Congress never originally intended
for 401Ks to be used to advance the pri-
orities of the phony climate movement
or to push a social justice agenda.

They were simply intended to help
people to have the resources they need
in retirement. If ESG-based stocks are
higher performing, they would get
those investment dollars anyway with-
out this new rule.

But Americans inherently know that
investing should be about evaluating
risk and return from a financial point
of view.

Hardworking Americans want to
know their investments have strong
economic fundamentals that will help
them build wealth over a lifetime of
work.

If Congress is successful in over-
turning this rule, the investing stand-
ard will return to one based on finan-
cial factors only.

It is bad enough that Bidenflation
has eroded the spending power of many
retirement savings accounts. Matter of
fact, the average retirement account is
down 30 percent over the last 2 years.

Many retirees are having to change
their retirement plans or to downsize
or to work longer. There is even an in-
crease in the number of Americans who
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are borrowing or withdrawing from the
retirement accounts before retirement,
just trying to make ends meet.
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Still, the Department of Labor used
executive fiat to leverage trillions of
dollars that would be vested in retire-
ment plans to advance their woke
agenda that can’t pass Congress.

With this vote, Congress can put
some checks and balances to work for
the American people, and I urge my
colleagues in the House and the Senate
to protect the retirement plans of
hardworking Americans by voting for
this bill.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield 2 minutes to the gentlewoman
from Minnesota (Ms. OMAR), a distin-
guished member of the Committee on
Education and the Workforce.

Ms. OMAR. Mr. Speaker, I rise today
in strong opposition to H.J. Res. 30.

When we, as Americans, are given the
opportunity to know what investments
to make, the kind of investments that
we can make, and the kind of impacts
that they will have, that matters. That
choice should always be with each one
of us. The investments that we make
might have an impact on the rest of
the world.

Many of us would be outraged if we
knew that our investments went to-
ward forced labor activities in China
and other parts of the world. Yet, this
resolution would make it difficult for
hardworking Americans to determine
what investments are being made in
their name.

Our constituents deserve the freedom
to access this information and to have
the right to ensure that their money is
being invested in a way that is aligned
with their values.

Mr. Speaker, I urge my colleagues to
reject this resolution and protect the
rights of Americans to make financial
and moral decisions about the kind of
investments that they want their re-
tirement to be made of.

Ms. FOXX. Mr. Speaker, I yield 3
minutes to the gentleman from Wis-
consin (Mr. GROTHMAN).

Mr. GROTHMAN. Mr. Speaker, I am
glad this House joint resolution is be-
fore us today. We continue to march
toward a different sort of government,
and part of that different sort of gov-
ernment is the ESG ideology being im-
posed or encouraged on America’s cor-
porations.

This is an ideological push on cor-
porations, of which there is too much
already. Already, particularly big cor-
porations have seminars giving the
leftwing view of the environment, the
leftwing view of race, the leftwing view
of agenda.

This is to further push down on them
and say: Here you are, Mr. Big Corpora-
tion. We will give you a nice pat on the
back if you use all of your stock-
holders’ money to promote a political
agenda.

Obviously, that should be offensive to
any freedom-loving person in America.
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Of course, in addition to that, studies
from UCLA and New York University
show that the average corporation that
engages in this ESG stuff, their market
goes up 6.3 percent instead of 8.9 per-
cent, so the shareholders have to pay a
price.

To me, secondarily to the share-
holders paying a price is this pound,
pound, pound that we already get from
the universities, that we already get
from the popular culture and Holly-
wood, and now we have to get it from
big business, that the traditional, free-
dom-loving moral values of America
are something to be stepped aside, and
we, big corporate America, are going to
ingratiate ourselves to the leftwing bu-
reaucrats in Washington by following
the ESG standards.

I am very grateful that my good
friend from North Carolina has let me
give this speech, and I sincerely hope
everybody stands up for freedom.

The other side of the aisle would not
like it if the people who decide what
ESG was, was written by JIM JORDAN,
okay? Maybe someday that will hap-
pen. I don’t know.

I liked it better when the big cor-
porations stayed out of this thing, but
you want to put the sword over their
throat and say: This is the view of the
world that you must adopt. You must
have seminars and shove it down the
throats of your employees.

It will be a bad day for America if
this thing doesn’t pass.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield 2 minutes to the gentleman
from California (Mr. VARGAS), a co-
chair of the Congressional Sustainable
Investment Caucus.

Mr. VARGAS. Mr. Speaker, many
times, things around here get topsy-
turvy. We have a group here involved
in an anticapitalist crusade against
free-market principles, attempting to
prevent financial institutions from al-
locating capital in accordance with in-
vestors’ preferences and risk manage-
ment priorities.

Under their proposed resolution, in-
vestment advisers can no longer con-
sider environmental, social, and gov-
ernance factors that materially impact
a company’s performance and bottom
line. That means that your hard-earned
dollars cannot be adequately invested
because you, the American worker, are
now exposed to greater risk.

It is interesting it doesn’t say that
you must invest in ESG. All that the
Biden administration says is that you
can if you want to.

Whatever happened to capitalistic
ideals that you should be able to invest
in what you want? You are trying to
force people to say: No, you cannot in-
vest looking at a strategy of ESG.

That doesn’t make any sense at all.
It doesn’t make any sense at all. It is
anticapitalistic. It is antimarket. We
should not support this resolution.

Ms. FOXX. Mr. Speaker, I yield 2
minutes to the gentleman from Florida
(Mr. BEAN).

Mr. BEAN of Florida. Mr. Speaker,
he is at it again. President Biden’s war
on America’s energy continues.
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It started on day one with the can-
cellation of the Keystone XL, pipeline,
and 2 years later, this administration
is pushing environmental, social, and
governance, or ESG, to clog America’s
oil and gas production.

The Department of Labor is seeking
to weaponize American retirement
funds as part of President Biden’s anti-
fossil fuel agenda, all at the expense of
your retirement savings. ESG require-
ments not only exacerbate high energy
costs but also contribute to infla-
tionary woes and weaken our national
security.

To be clear, ESG is more government
control. ESG is less freedom for Ameri-
cans. ESG simply is a woke capitalist
scam posing as responsible corporate
governance, which robs Americans of
their hard-earned retirement invest-
ments.

It is time to stand against the pro-
gressive mob, which only wants an inch
but seems to take a mile. Today, we
are going to say no. We are going to
draw the line and say it ends now.

It is time to stand against the pro-
gressive mob and safeguard our Na-
tion’s energy independence from the
outstretched claws of ESG. A correct
vote on the bill today is ‘‘yes,” as a
“‘yes’’ vote today says no to ESG.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield 2 minutes to the gentleman
from Rhode Island (Mr. MAGAZINER).

Mr. MAGAZINER. Mr. Speaker, I rise
to oppose this misguided resolution,
which will tie the hands of investors
from doing their jobs and will hurt the
retirement savings of millions of hard-
working Americans.

The evidence is clear. Companies
that adopt thoughtful policies to man-
age their environmental, social, and
governance risks outperform those
that don’t. I will say that again. Com-
panies that have thoughtful policies to
manage their environmental, social,
and governance risks outperform those
that don’t.

Don’t believe me? Ask the share-
holders of BP, whose stock fell more
than 50 percent after the Gulf oilspill,
wiping out billions of dollars of share-
holder value; or Volkswagen, whose
stock fell 45 percent after they were
caught cheating on emissions tests.

How about Norfolk Southern? They
are in the news lately. Their stock is
tanking because of their inattention to
managing the safety of their oper-
ations.

The fact is that environmental, so-
cial, and governance issues are finan-
cially material to company perform-
ance. Any investor who knows what
they are doing would be foolish to ig-
nore those factors.

I know this because, as State treas-
urer and as an investor in the private
sector, I have spent the last 10 years
studying corporate performance. ESG
issues matter.

Even if you don’t agree with me, even
if you think that environmental and
social issues are not material to per-
formance, you ought to at least believe
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that, in a free market, investors should
have the power to make their own deci-
sions and to choose which factors they
think are material or not.

Let them use their professional judg-
ment. Don’t try to police what inves-
tors are thinking when they are mak-
ing decisions.

Why is it that the Republican major-
ity, which claims to be the party of
limited government and free markets,
is abandoning its free-market prin-
ciples and trying to dictate to inves-
tors what they have to think? It makes
no sense.

If anyone was wondering what this is
about, it is not about free markets. It
is not, certainly, about protecting
workers’ retirement security.

The SPEAKER pro tempore.
time of the gentleman has expired.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield an additional 1 minute to the
gentleman from Rhode Island.

Mr. MAGAZINER. I will just say
again, let’s be honest about what this
debate is really about. It is not about
protecting worker retirement savings.
If we were serious about that, we would
be saying that ESG is material and
should be considered.

It is not about free-market prin-
ciples.

Could it be that it has to do with the
oil and gas industry pouring tens of
millions of dollars into campaign ac-
counts on the Republican side? Could
that be what is driving this?

Well, I think we see now where the
priorities of our colleagues on the Re-
publican side lie—not with workers,
not with free-market principles, but
with doing the bidding of the oil and
gas industry.

Ms. FOXX. Mr. Speaker, I yield 2
minutes to the gentleman from Ken-
tucky (Mr. BARR).

Mr. BARR. Mr. Speaker, I don’t know
if my colleagues on the other side of
the aisle don’t understand the existing
law and what this resolution does and
what the Department of Labor’s new
rule is, or whether they are just trying
to confuse the listeners and watchers
here today because the truth is that
this is not material for the vast major-
ity of Americans.

The studies show that most Ameri-
cans don’t even know what ESG is. To
the extent Americans do find it mate-
rial, nothing in this resolution pro-
hibits an American from allocating
their capital the way they want to.

What this resolution will do is stop
the Department of Labor from coercing
Americans into lower performing, high-
er fee, less diversified, politicized
funds. We must stop the politicization
of allocation of capital.

When my friend from Illinois says:
Well, why are Republicans picking los-
ers? Really?

In 2022, the S&P 500 energy sector
ended the year a whopping 59 percent
higher than where it started. Amid a
brutal bear market in which the S&P
500 overall lost 20 percent, if you were
invested in ESG in 2022, you were a

The
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massive loser because you were di-
vested from energy.

Stop the politicization of capital. If
you want to give Americans freedom to
choose what is material for them in in-
vesting, vote against the Department
of Labor rule, which would conceal
what the Department of Labor is doing,
which is steering Americans into in-
vestments that have political values
that they disagree with.

Give Americans true transparency.
Go back to the Department of Labor
rule under the Trump administration,
which says the default should always
be consistent with ERISA, maximizing
financial performance.

If you want an alternative, if you
want to subordinate financial returns
to the environment, to climate change,
to social justice, to whatever, and you
really don’t care about your retirement
security, then you can choose that.

Let the American investor decide,
and the default should always be max-
imum investor returns.

Mr. SCOTT of Virginia. Mr. Speaker,
I am prepared to close, and I reserve
the balance of my time.

Ms. FOXX. Mr. Speaker, I yield my-
self such time as I may consume.

It is a little ironic that our side of
the aisle is being accused of being anti-
capitalist and anti-free market. I
would like to clarify for the record the
content of the Trump Department of
Labor rule on retirement plan ESG in-
vesting.

Under the Trump rule, if a fiduciary
finds that an ESG factor is a pecuniary
or financial factor, it can be considered
when investing and exercising share-
holder rights.
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Here are a few excerpts of the Trump
rule, to set the record straight:

“Nothing in the final rule is intended
to or does prevent a fiduciary from ap-
propriately considering any material
risk with respect to an investment.”

Another quote: ‘“The ERISA fidu-
ciary duty of prudence requires port-
folio-level attention to risk and return
objectives reasonably suited to the pur-
pose of the account, diversification,
cost sensitivity, documentation, and
ongoing monitoring.”

“The proposal was not intended to
suggest that these principles apply
other than neutrally to all investment
decisions. . . . ”

To suggest that the Trump rule
barred a fiduciary from appropriately
considering any factor that may be ma-
terial to an investment is blatantly
false. If anything, the Trump rule was
neutral as to the prudent decisions of
fiduciaries.

Mr. Speaker, I reserve the balance of
my time.

Mr. SCOTT of Virginia. Mr. Speaker,
I yield myself the balance of my time
for closing.

Mr. Speaker, during this debate, we
have heard a lot about ESG investing.
It is clear there is a difference of opin-
ion on it, but whether Members of Con-
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gress see things the same way is not
the point.

What matters is that the Biden-Har-
ris rule puts the decisionmaking when
it comes to considering ESG factors
where it belongs, in the hands of retire-
ment plan fiduciaries who are best po-
sitioned and bound by law, which has
not changed, to act prudently on behalf
of plan participants. That is where the
decisionmaking should stay.

They, not Members of Congress,
know what is in the best interests of
their plan participants, and they are
bound by their fiduciary responsibil-
ities to do the right thing.

Now, when supporters say that a fi-
duciary should not consider nonpecu-
niary factors, they ignore the fact that
ESG factors can, in fact, be pecuniary,
because often ESG factors, such as sea
level rise, can have a profound effect
on the value of the investment. Those
who recognize this should be able to
make reasonable investments based on
that knowledge.

Mr. Speaker, I include in the RECORD
several letters from organizations op-
posed to H.J. Res. 30. Eighty-three per-
cent of institutions that submitted
comments were in favor of the under-
lying rule. These organizations, who
are opposed to H.J. Res. 30, include the
AFL-CIO, Americans for Financial Re-
form, Public Citizen, SEIU, Environ-
mental Defense Fund, League of Con-
servation Voters, Sierra Club, Natural
Resources Defense Council, Union of
Concerned Scientists, and others.

AFL-CIO,
LEGISLATIVE ALERT,
February 16, 2023.

DEAR REPRESENTATIVE: On behalf of the
AFL-CIO, we urge you to oppose the Con-
gressional Review Act joint resolution that
has been introduced by Sen. Mike Braun and
Rep. Andy Barr to disapprove of the Depart-
ment of Labor’s recently adopted rule ‘“Pru-
dence and Loyalty in Selecting Plan Invest-
ments and Exercising Shareholder Rights”
(SJ. Res. 8, HJ. Res. 30).

The Department of Labor’s rule clarifies
that private sector retirement plan fidu-
ciaries may consider environmental, social
and governance (‘“ESG”) factors when mak-
ing plan investments or voting proxies. The
rule does not require that retirement plan fi-
duciaries consider ESG factors, it simply ac-
knowledges the fact that ESG factors may be
relevant to investment returns.

Indeed, the consideration of ESG factors
helps protect the hard-earned retirement
savings of working people. ESG risks are
particularly relevant for long-term inves-
tors, such as retirement plans, who are in-
vesting over the expected lifespans of their
participants and beneficiaries. For this rea-
son, ignoring ESG risks to an investment
portfolio may be financially imprudent.

Contrary to what some would have you be-
lieve, investment professionals’ consider-
ation of ESG factors is not limited to envi-
ronmental risks, such as climate change. So-
cial issues such as respect for workers’ rights
and governance issues such as having respon-
sible executive compensation can also im-
pact sustainable investment returns.

The rule affirms that proxy votes should be
cast in the best interests of plan participants
and beneficiaries, thereby giving workers’
retirement savings a voice in corporate deci-
sion making. The rule also ensures that the
default investment for defined contribution
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plans is the best option available regardless
of whether the investment considers ESG
factors.

Finally, the rule clarifies when retirement
plan fiduciaries may consider benefits other
than investment returns. These benefits can
include the creation of good jobs, affordable
housing, and economic growth for local com-
munities. Such benefits may only be consid-
ered as tiebreakers between competing in-
vestments that equally serve the financial
interests of the plan.

This rule makes clear that any consider-
ation of ESG factors must be consistent with
the fiduciary duties of loyalty and care. Re-
tirement plan fiduciaries cannot sacrifice
risk-adjusted investment returns under any
circumstances. The rule appropriately holds
the consideration of ESG factors to the exact
same documentation requirements as any
other fiduciary decision.

The decision of whether to consider ESG
factors should be left to investment profes-
sionals, not politicians. Trillions of dollars
in assets under management already take
ESG factors into consideration when making
investment decisions. Congress should not
interfere in the free market by seeking to
prohibit the consideration of ESG factors.

For these reasons, we strongly urge you to
oppose disapproval of the Department of La-
bor’s rule ‘‘Prudence and Loyalty in Select-
ing Plan Investments and Exercising Share-
holder Rights.” Congress should not play
politics with our pension plans by repealing
this commonsense rule.

Sincerely,
WILLIAM SAMUEL,
Director, Government Affairs.

AMERICANS FOR FINANCIAL REFORM,
February 24, 2023.

Hon. CHUCK SCHUMER,
Senate Majority Leader,
U.S. Senate, Washington, DC.
Hon. KEVIN MCCARTHY,
Speaker of the House,
House of Representatives, Washington, DC.
Chairman BERNIE SANDERS,
HELP Committee,
U.S. Senate, Washington, DC.
Chairwoman VIRGINIA FOXX,
Education and the Workforce Committee,
House of Representatives, Washington, DC.
Hon. MITCH MCCONNELL,
Senate Minority Leader,
U.S. Senate, Washington, DC.
Hon. HAKEEM JEFFRIES,
House Minority Leader,
House of Representatives, Washington, DC.
Ranking Member BILL CASSIDY,
HELP Committee,
U.S. Senate, Washington, DC.
Ranking Member BOBBY SCOTT,
Education and Workforce Committee,
House of Representatives, Washington, DC.

DEAR SENATE MAJORITY LEADER SCHUMER,
SENATE MINORITY LEADER MCCONNELL,
HOUSE SPEAKER MCCARTHY, HOUSE MINORITY
LEADER JEFFRIES, HELP COMMITTEE CHAIR-
MAN SANDERS, HELP RANKING MEMBER CAS-
SIDY, HOUSE EDUCATION AND THE WORKFORCE
COMMITTEE CHAIRWOMAN FOXX, AND HOUSE
EDUCATION AND THE WORKFORCE COMMITTEE
RANKING MEMBER SCOTT: The undersigned or-
ganizations urge you to defend the Depart-
ment of Labor’s important fiduciary rule
that safeguards the savings of millions of
workers who participate in private-sector
employee benefit plans. The rule, titled
“Prudence and Loyalty in Selecting Plan In-
vestments and Exercising Shareholder
Rights,” has four main components: 1) re-
moves costly and impractical record-keeping
burdens on fiduciaries to ensure those who
manage workers’ money have the flexibility
needed to consider all financially relevant
risks and opportunities; 2) allows consider-
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ation of collateral benefits such as creating
union jobs only if different investment op-
tions equally serve the financial interests of
the plan over the appropriate time horizon;
3) increases workers’ investment choices
within the confines of ERISA’s stringent
protections; and 4) removes costly and un-
necessary barriers to the exercise of share-
holder rights.

A vote in favor of a Congressional Review
Act (CRA) resolution to nullify the rule is an
affirmative vote for unworkable, burdensome
Trump-era rules. Trump-era rules erected
‘“‘needless barriers’” and had a ‘‘chilling effect
. on considering environmental, social
and governance factors in investments’ that
are financially relevant. The Trump rules
also put the thumb on the scale against
workers’ ability to exercise their shareholder
rights, diluting workers’ shareholder voice.
Additionally, three lawyers, all experts in
ERISA, recently published a paper that in-
cluded an in-depth analysis of why the dis-
tinction between ‘‘pecuniary’” and ‘‘non-pe-
cuniary,” first introduced in the Trump-era
rules and ‘‘roundly criticized during the rule-
making comment process,’ is self-contradic-
tory and unworkable.

The Biden DOL rule repeatedly affirms the
core ERISA tenet: that fiduciaries are not
allowed to sacrifice returns in the pursuit of
collateral benefits. The Biden rule returns
power to fiduciaries to make the best deci-
sions regarding relevant risks and returns in
their participants’ best interests, in contrast
to the Trump-era rules, which sought to in-
ject politics into fiduciary decision-making.

The CRA resolution is part of a larger, fail-
ing effort to imbue “ESG” with false mean-
ing, vilify it, and legislate against it. This ef-
fort is backed by powerful corporate inter-
ests—including fossil fuel companies looking
to postpone the inevitable decarbonization of
the economy—that are attempting to roll
back progress that has been made on climate
change, workers’ rights, racial equity, and
other ESG issues with clear financial impli-
cations. They are doing so by pushing legis-
lation and other policies that hurt both
workers’ hard-fought pensions and tax-
payers.

This effort is unpopular—with 63 percent of
voters agreeing the government should not
set limits on corporate ESG investments, in-
cluding 70 percent of Republicans and 57 per-
cent of Democrats—and has suffered numer-
ous, recent failures including: 1) Indiana’s
budget office finding that a bill forcing pen-
sion funds to divest from asset managers
that consider ESG factors would cost $6.7 bil-
lion over the next decade in sub-market re-
turns, force retirees to increase their con-
tributions, and impose an additional $550,000
administrative costs a year; 2) Arizona At-
torney General Kris Mayes announcing Ari-
zona will no longer participate in investiga-
tions into banks and other financial institu-
tions over ESG investing practices, stating
that she believes ‘‘it is not the place of gov-
ernment to tell corporations and their inves-
tors that they cannot invest in sustainable
technologies and practices or improve their
governance processes; 3) a study finding that
a 2021 Texas investment blacklist would cost
municipalities an additional $303 million to
$632 million in bond interest; and 4) North
Dakota voting down, 90-3, a Texas-style bill
that would have required the state treasurer
to prepare a blacklist of financial firms that
have committed to reducing carbon emis-
sions.

For all the reasons stated above, we urge
you to protect workers’ pensions from anti-
ESG attacks and vote no on the CRA resolu-
tion. For further discussion, please contact
Natalia Renta.

Sincerely,

Americans for Financial Reform; Public

Citizen; 1lworkerlvote; 350Hawaii; 7 Direc-
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tions of Service; Abacus Wealth Partners;
Adrian Dominican Sisters, Portfolio Advi-
sory Board; American Family Voices; Amer-
ican Sustainable Business Network; As You
Sow; B Lab U.S. & Canada; California Rein-
vestment Coalition; Change Finance; Change
the Chamber; Climate Finance Action; Cli-
mate Hawks Vote.

Community Development Venture Capital
Alliance; Congregation of St. Joseph; Con-
necticut Citizen Action Group (CCAG); Con-
sumer Federation of America; Daughters of
Charity, Province of St. Louise; Demand
Progress; Divest Oregon; Earth Action, Inc.;
Earthjustice; Florida for Good; Fresh Water
Accountability Project; Future Nexus; Green
America; Harrington Investments, Inc.;
Honor the Earth; Intentional Endowments
Network.

Interfaith Center on Corporate Responsi-
bility (ICCR); Kingdom Living Temple
Church; League of Conservation Voters;
Mercy Investment Services, Inc.; Montana
Environmental Information Center; National
Community Investment Fund; National Em-
ployment Law Project; Natural Investments
LLC; New Alpha Community Development
Corporation; NYU Stem Center for Business
and Human Rights; Oil & Gas Action Net-
work; Omidyar Network; Opportunity Fi-
nance Network; Oxfam America; Pensions &
Investment Research Consultants, Litd.; Phy-
sicians for Social Responsibility—Pennsyl-
vania.

Predistribution Initiative; Rabbis and Can-
tors Retirement Plan; Revolving Door
Project; Rights CoLab; Sciencecorps; Sev-
enth Generation Interfaith Coalition for Re-
sponsible Investment; Sierra Club; Share-
holder Rights Group; SOC Investment Group;
Socially Responsible Investment Coalition;
The B Team; Toniic Institute; Trillium Asset
Management; Union of Concerned Scientists;
U.S. Impact Investing Alliance; Whitney M.
Slater Foundation; Zero Hour.

SEIU,
Washington, DC, February 21, 2023.

DEAR SENATOR: On behalf of the two mil-
lion members of the Service Employees
International Union (SEIU), I write to op-
pose S.J. Res. 8 and H.J. Res. 30, the Congres-
sional Review Act joint resolution(s) that
have been introduced by Senator Mike Braun
and Rep. Andy Barr to disapprove of the De-
partment of Labor’s recently adopted rule
entitled ‘“‘Prudence and Loyalty in Selecting
Plan Investments and Exercising Share-
holder Rights.”” The rule clarifies that pri-
vate sector retirement plan fiduciaries may
consider environmental, social and govern-
ance (“ESG”’) factors when making plan in-
vestments or voting proxies. The rule does
not require that retirement plan fiduciaries
consider ESG factors, it simply acknowl-
edges the fact that ESG factors may be rel-
evant to investment returns. Further retire-
ment plan fiduciaries cannot sacrifice risk-
adjusted investment returns under any cir-
cumstances. The rule appropriately holds the
consideration of ESG factors to the exact
same documentation requirements as any
other fiduciary decision.

The consideration of ESG factors helps
protect the hard-earned retirement savings
of working people. ESG risks are particu-
larly relevant for long-term investors, such
as retirement plans, who are investing over
the expected lifespans of their participants
and beneficiaries. Ignoring ESG risks, or pre-
tending that they don’t exist, may be finan-
cially imprudent to an investment portfolio
and could end up with long term con-
sequences. Contrary to outlandish claims by
those who oppose the rule, investment pro-
fessionals’ consideration of ESG factors that
could impact sustainable investment returns
is not limited to environmental risks, such
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as climate change, but could also include
other societal issues such as respect for
workers’ rights, or even governance issues
such as having responsible executive com-
pensation.

The rule also affirms that proxy votes
should be cast in the best interests of plan
participants and beneficiaries, therefore giv-
ing workers’ retirement savings a voice in
corporate decision making. The rule also en-
sures that the default investment for defined
contribution plans is the best option avail-
able regardless of whether the investment
considers ESG factors. Finally, the rule
clarifies when retirement plan fiduciaries
may consider benefits other than investment
returns. These benefits can include the cre-
ation of good jobs, affordable housing, and
economic growth for local communities.
These benefits may only be considered as
tiebreakers between competing investments
that equally serve the financial interests of
the plan.

The rule makes clear that any consider-
ation of ESG factors must be consistent with
the fiduciary duties of loyalty and care. The
decision of whether to consider ESG factors
should be left to investment professionals,
and Congress should not interfere by prohib-
iting the consideration of ESG factors. For
these reasons, we urge you to oppose and
vote against S.J. Res. 8 and H.J. Res. 30. We
will add any votes on this legislation to our
legislative scorecard for the 118th Congress.

Sincerely,
JOHN GRAY,
Legislative Director.
HOUSE OF REPRESENTATIVES,
Washington, DC, February 27, 2023.

DEAR REPRESENTATIVES: Americans work
hard for their retirement savings and need to
be able to trust that their 401(k) and pension
plans can be managed to prudently account
for all financial risks. That is why the De-
partment of Labor (DOL) issued a rule in No-
vember 2022 to ensure that retirement plan
managers can consider all factors relevant to
investment risk and return in their decision-
making, including financial risks due to cli-
mate change. H.J. Res. 30, the Congressional
Review Act (CRA) resolution to block the
DOL rule, is a threat to Americans’ retire-
ment savings. Our organizations urge all
Representatives to oppose H.J. Res. 30.

Congress passed the Employee Retirement
Income Security Act of 1974 (ERISA) to pro-
tect the hard earned retirement savings upon
which workers and their families rely. For
decades, DOL’s ERISA rules set forth retire-
ment plan managers’ core duty to prudently
consider all relevant factors, while remain-
ing neutral on investment types. In 2020, the
Trump Administration deviated from this
longstanding approach by issuing ERISA
rules that discouraged consideration of envi-
ronmental, social, and governance (ESG) fac-
tors—even when these factors affect invest-
ment risk and return.

The 2022 DOL rule under ERISA returns to
neutrality, in which plan managers can con-
sider all relevant factors to assess invest-
ment risk. The rule does not mandate, pro-
hibit, encourage, or discourage any par-
ticular type of investment. The rule is clear
that retirement plan managers must base
their decisions on financial risk-return fac-
tors. Those financial factors may include the
financial risks and economic impacts of
changing climate and other environmental,
social and governance factors.

The DOL rule is supported by diverse
groups including the AFL-CIO, investment
managers like Vanguard and TTAA, and the
American Retirement Association. President
Bush’s Assistant Secretary of Labor, Brad-
ford Campbell stated that ‘‘the new rule is
more consistent with the regulatory history
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than the 2020 rule was.” Public comments
submitted demonstrate overwhelming and
broad support for the Department of Labor
rule.

The DOL rule restores plan managers’ free-
dom to consider all financially relevant fac-
tors, including financial risks due to climate
change, so they can offer prudent investment
choices to workers. American workers de-
serve no less.

Congress: protect Americans’ retirement
savings by voting NO on this CRA resolution
H.J. Res. 30.

Sincerely,

Environmental Defense Fund, League of
Conservation Voters, Americans for Finan-
cial Reform, California Reinvestment Coali-
tion, Center for American Progress, Ceres
Accelerator for Sustainable Capital Markets,
Change the Chamber, Clean Water Action,
Climate Action Campaign, Climate Hawks
Vote, Earthjustice, Evergreen Action, Nat-
ural Resources Defense Council, Public Cit-
izen, Sierra Club, Union of Concerned Sci-
entists, WWF.

Mr. SCOTT of Virginia. Mr. Speaker,
these organizations have diverse mis-
sions, but they all agree that H.J. Res.
30 should be rejected.

Mr. Speaker, I include in the RECORD
two letters from financial services
firms who submitted supportive com-
ments on the underlying rule. These
firms are BNY Melon Investment Man-
agement and Lazard Asset Manage-
ment, who have trillions of dollars in
assets under management.

BNY MELLON,
December 13, 2021.
OFFICE OF REGULATIONS AND INTERPRETA-
TIONS,
Employee Benefits Security Administration,
U.S. Department of Labor, Washington, DC.

On behalf of BNY Mellon Investment Man-
agement, thank you for the opportunity to
submit comments on the notice of proposed
rulemaking entitled ‘‘Prudence and Loyalty
in Selecting Plan Investments and Exer-
cising Shareholder Rights’ (the ‘‘Proposal’’)
published by the U.S. Department of Labor
(the ‘“Department’’). We strongly support the
Department’s efforts to clarify the regu-
latory treatment of environmental, social,
and governance (‘“ESG”’) factors under Title
I of the Employee Retirement Income Secu-
rity Act of 1974, as amended (‘““ERISA’’) fol-
lowing the publication of ‘‘Financial Factors
in Selecting Plan Investments’ and ‘‘Fidu-
ciary Duties Regarding Proxy Voting and
Shareholder Rights’ (together, the ‘“‘Current
Rules’). To continue the Department’s ef-
forts to add clarity to the use of ESG factors
by fiduciaries we suggest the Department
add clarification in the rule or preamble that
a fiduciary can use a screen to consider ESG
factors based on the fiduciary’s determina-
tion that a particular ESG factor will impact
investment value consistent with Section
2550.404a-1(c)(2) of the Proposal.

BNY Mellon Investment Management is a
division of BNY Mellon, one of the world’s
largest financial services groups. With a
presence in 35 countries, BNY Mellon looks
to connect investors with opportunities
across every major asset class. BNY Mellon
Investment Management encompasses BNY
Mellon’s affiliated investment firms and
global distribution companies, constituting
over $2.3 trillion in AUM (as of September 30,
2021).

BNY Mellon Investment Management fol-
lows a multi-boutique investment manage-
ment model that weds the specialist exper-
tise from its investment firms offering solu-
tions across every major asset class, backed
by the strength, stewardship, and global
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presence of BNY Mellon. Each investment
firm has its own unique culture, investment
philosophy, and proprietary investment
processes, and provides a global perspective.
Our seven majority owned investment firms,
are as follows (all AUM figures as of Sep-
tember 30, 2021): Alcentra ($41.0B), ARX
($7.0B), Dreyfus Cash Investment Strategies
($342.7B), Insight Investment ($1,100.0B), Mel-
lon ($448.6B), Newton Investment Manage-
ment ($139.1B), and Walter Scott ($99.9B).

At BNY Mellon Investment Management
our Responsible Investment (RI) approach
varies across our investment firms, but the
effective stewardship of our clients’ assets is
common to all and core to our own purpose.
Many products or solutions offered by BNY
Mellon Investment Management examine
ESG factors in their investment processes
and decision-making to better manage risk
and generate sustainable long-term returns.
Six of our investment firms—Alcentra, ARX,
Insight, Mellon, Newton, and Walter Scott—
are signatories of the Principles for Respon-
sible Investment (‘“PRI”).

As we have noted in a previous comment
letter, over the past decades, fiduciaries and
investment managers have come to appre-
ciate the materiality that ESG factors can
have on investment value. We welcome the
Department’s clarifications to the Current
Rules regarding the use of ESG factors and
the exercise of shareholder rights. The ac-
knowledgement by the Department that cli-
mate risks and other ESG factors can be and
often are material to investment risk and re-
turns will better allow fiduciaries to miti-
gate risk and enhance returns based on eval-
uating ESG factors.

Within the last decade, a deep body of re-
search has been produced that demonstrates
the material influence of ESG factors on the
profitability of an enterprise and the per-
formance of its securities. For example,
weak control of environmental activities
such as pollution, over-consumption of raw
materials or lack of recycling of waste mate-
rials readily leads to volatile or lower
achieved margins or financial penalties that
reduce investor returns. Similarly with so-
cial issues: high staff turnover, high strike
rates or absenteeism or death or injury rates
have all been linked to lower productivity
and poor quality control. Regarding govern-
ance, we know from years of empirical obser-
vation that poorly managed issuers can seri-
ously damage investor returns. To ignore the
entire category of information and analysis
that comprise ESG factors, therefore, could
be deemed an abrogation of a fiduciary’s re-
sponsibility to consider all material infor-
mation when assessing the risk and return of
any investment opportunity.

The Proposal appropriately balances the
materiality that ESG factors can have on in-
vestment value with the Department’s long-
standing principles that a fiduciary’s duties
of prudence and loyalty require the fiduciary
to consider factors that are material to in-
vestment value. In particular, a fiduciary
should not subordinate the interests of plan
participants and beneficiaries to other objec-
tives, nor sacrifice investment return or
take on additional investment risk to pro-
mote goals unrelated to the plan and its par-
ticipants and beneficiaries. We specifically
believe that the proposed removal of the def-
inition of ‘“‘pecuniary factors’” and the revi-
sion to the Current Rules providing that a fi-
duciary’s evaluation of an investment or in-
vestment course of action should be based on
factors that ‘‘are material to investment
value’” both clarifies the rule and ensures
that the rule reflects the analysis performed
by fiduciaries when making investment deci-
sions.
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We also support the removal of the special
rule prohibiting certain investment alter-
natives from being considered qualified de-
fault investment alternatives (QDIA) be-
cause the investment references ESG factors.
The QDIA restrictions in the Current Rules
add uncertainty and would be difficult to
apply. We agree with the Department that
there is not a reason to prohibit fiduciaries
from prudently selecting a fund that meets
the QDIA requirements and includes the con-
sideration of ESG factors.

We support the Department’s efforts to re-
duce the uncertainty in the market caused
by the Current Rules and we suggest addi-
tional clarification regarding the use of
screens. We believe this clarification could
further reduce uncertainty that might other-
wise prevent fiduciaries from considering
ESG factors which are expected to enhance
investment value and performance or im-
prove investment portfolio resilience against
the potential financial risks.

As noted above, we support the removal of
“pecuniary factors’” and that a fiduciary’s
evaluation of an investment or investment
course of action should be based on factors
that “‘are material to investment value’. We
think that the Department could add addi-
tional clarity to the rule or preamble by
clarifying that the proposed rule does not
per se prohibit a fiduciary from using a
screen on investments based in whole or in
part on ESG factors.

A common method used by investment
managers to incorporate ESG factors into
the assessment of investment risks and re-
turns is the use of screens. As described in
the Proposal, ‘‘negative screening refers to
the exclusion of certain sectors, companies,
or practices from a fund or portfolio based on
ESG criteria.” The Proposal’s discussion of
the benefits that can occur from the use of
ESG factors in the assessment of investment
risks and returns relies on sources that stud-
ied the impact of investment managers using
screens based on ESG factors. However, the
Current Rules and some past guidance re-
garding the use of ESG factors could be read
to preclude the use of screens based on ESG
factors.

We suggest that the Department clarify in
the final rule or its preamble that the invest-
ment prudence duties and the investment
loyalty duties under Sections 2550.404a-1(b)
and 2550.404a-1(c), respectively, do not per se
prohibit the use of screens. For example, it
should be permissible for a plan fiduciary to
select investment managers and funds that
use screens to the extent that doing so would
otherwise be consistent with its duties. It
should similarly be permissible for any such
investment manager to select an ‘‘invest-
ment course of action” that uses a screen to
the extent that the resulting investment
strategy would otherwise be consistent with
its duties. Such a clarification would provide
certainty to fiduciaries seeking to use ESG
factors in the assessment of investment risks
and returns in accordance with their pru-
dence and loyalty duties. It would further
ensure that plan participants realize the full
benefits of fiduciaries using ESG factors as
described in the Proposal.

We strongly support the Department’s ef-
forts to bring clarity to the use of ESG fac-
tors and the exercise of shareholder rights by
plan fiduciaries. We believe the Proposal and
the changes suggested here will promote re-
tirement income security and further retire-
ment savings by allowing fiduciaries to bet-
ter manage risks and improve investment re-
turns.

Sincerely,
HANNEKE SMITS,
Chief Executive Officer,
BNY Mellon Investment Management.
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LAZARD ASSET MANAGEMENT,
December 12, 2021.
OFFICE OF REGULATIONS AND INTERPRETA-
TIONS,
Employee Benefits Security Administration,
U.S. Department of Labor, Washington, DC.

DEAR MADAM OR SIR: Lazard Asset Manage-
ment LLC (“LAM”) submits the following
comments regarding the above-referenced
proposal to amend the Investment Duties
regulation under Title I of the Employee Re-
tirement Income Security Act of 1974, as
amended (‘‘ERISA’). See Prudence and Loy-
alty in Selecting Plan Investments and Exer-
cising Shareholder Rights, 29 CFR Part 2550,
RIN 1210-AC03 (October 14, 2021), 86 Fed. Reg.
57272 (the ‘“‘Proposed Rule”’).

LAM is pleased that the Department recog-
nizes that climate change and other ESG fac-
tors are often material to the assessment of
investment risks and returns. We agree with
the Department that the changes proposed
not only would clarify the duties of plan fi-
duciaries when selecting investment options,
but also would help individuals build retire-
ment income security and retirement sav-
ings. In particular, we believe that the Pro-
posed Rule, if adopted, will provide plans
with the freedom to leverage the advances
that active asset managers have contributed
to ESG analysis and investing in recent
years.

LAM is an investment adviser registered
with the Securities and Exchange Commis-
sion, with more than $239.8 billion of assets
under management as of September 30, 2021.
We manage assets on a discretionary basis
for a large number of global clients, includ-
ing a variety of U.S. defined benefit plans,
defined contribution plans, individual retire-
ment accounts, and variable annuity port-
folios.

LAM’s investment decisions are based on
proprietary fundamental and quantitative
research techniques that our professionals
have developed over decades. Our firm seeks
to manage client portfolios in a way that de-
livers investment performance, maximizes
long-term shareholder value, and limits un-
wanted risks—including the risks presented
by ESG factors.

The Proposed Rule would allow plan fidu-
ciaries to consider a wider variety of factors
when evaluating plan investment options
under Section 404(a) of ERISA, which sets
forth the standards of prudence that an
ERISA fiduciary must satisfy when selecting
investments for a qualified plan. The Pro-
posed Rule is in response to the rule the De-
partment adopted in 2020, Financial Factors
in Selecting Plan Investments, 86 FR 72846
(Nov. 13, 2020) (the ‘2020 Rule’’), which is in-
terpreted generally to require plan fidu-
ciaries to select investments and investment
courses of action based solely on the consid-
eration of ‘‘pecuniary factors.”” The 2020 Rule
also contains a prohibition against adding or
retaining any investment fund, product, or
model portfolio as a qualified default invest-
ment alternative (QDIA) if the fund, product,
or model portfolio reflects non-pecuniary ob-
jectives in its investment objectives or prin-
cipal strategies.

LAM agrees with the Department’s overall
assessment of the 2020 Rule expressed in Sec-
tion 3 of the preamble of the Proposed Rule—
specifically, that the 2020 Rule (1) does not
properly reflect the scope of fiduciaries’ du-
ties under ERISA to act prudently and solely
in the interest of participants and bene-
ficiaries when evaluating investments and
(2) creates uncertainty surrounding whether
a fiduciary under ERISA may consider any
ESG and other important factors in making
investment decisions. A number of Depart-
ment bulletins and pronouncements pre-
dating the 2020 Rule effectively guided plan
fiduciaries that they could consider adding
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ESG investment options to their plans pur-
suant to Section 404(a). See e.g., Interpretive
Bulletin 2008-01, Interpretative Bulletin Re-
lating to Investing in Economically Tar-
geted Investments, 73 FR 61734 (Oct. 17, 2008);
Interpretive Bulletin 2015-01, Interpretive
Bulletin Relating to the Fiduciary Standard
Under ERISA in Considering Economically
Targeted Investments, 80 Fed. Reg. 65135
(Oct. 26, 2015); and Field Assistance Bulletin
No. 2018-01 (April 23, 2018). The 2020 Rule
changed the guidance and standards set forth
in those precedents.

The Proposed Rule would add language in
paragraph (b)(2)(ii)(C) of the current regula-
tion to recognize explicitly that ‘‘consider-
ation of the projected return of the portfolio
relative to the funding objectives of the plan
may often require an evaluation of the eco-
nomic effects of climate change and other
ESG factors on the particular investment or
investment course of action.”

This would allow plan fiduciaries to evalu-
ate factors that many other investors al-
ready consider material. An analysis of over
16,000 global firms over the period of 2016 to
2020 conducted by the Lazard Climate Center
found investors are actively pricing in risk
from company emissions profiles. The study
found that with all else being equal, changes
in emissions profiles can have an impact on
a company’s market valuation. For example,
a hypothetical 10 percent decrease in carbon
dioxide emissions is associated with a 0.44
percent price-to-earnings appreciation. In
addition, the Swiss Re Institute’s April 2021
report The Economics of Climate Change: No
Action Not an Option, states that ‘‘[t]he
transition towards a low carbon economy
. . . has repercussions for asset valuations. It
is clear that climate transition risks can
have a substantial impact on equity and
credit valuations.”” Their analysis concludes
that ‘‘under the current trajectory, global
GDP could be 11-14 percent less by mid-cen-
tury than in a world without climate
change.”’

LAM’s research recognizes that there will
be economic winners and losers from the low
carbon transition, and that economically
material factors should not be ignored in in-
vestment analysis simply because they are of
an environmental, social, or governance na-
ture. The Proposed Rule properly grants fi-
duciaries the express permission to consider
material ESG factors in their investment
analysis, which we believe should result in
promoting retirement income security and
more secure retirement savings.

The Proposed Rule ‘‘confirms that a fidu-
ciary may consider any factor material to
the risk-return analysis, including climate
change and other ESG factors’ (emphasis
added). It goes on to list numerous nonexclu-
sive examples:

(i) Climate change-related factors, such as
a corporation’s exposure to the real and po-
tential economic effects of climate change,
including its exposure to the physical and
transitional risks of climate change and the
positive or negative effect of Government
regulations and policies to mitigate climate
change;

(ii) governance factors, such as those in-
volving board composition, executive com-
pensation, and transparency and account-
ability in corporate decision-making, as well
as a corporation’s avoidance of criminal li-
ability and compliance with labor, employ-
ment, environmental, tax, and other applica-
ble laws and regulations; and

(iii) workforce practices, including the cor-
poration’s progress on workforce diversity,
inclusion, and other drivers of employee hir-
ing, promotion, and retention; its invest-
ment in training to develop its workforce’s
skill; equal employment opportunity; and
labor relations.
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We believe that the examples given in the
Proposed Rule, while necessarily incomplete,
do serve the purpose of providing adequate
guidance to plan fiduciaries. We also believe
the Department’s examples focus fiduciaries
on economically material considerations.

At LAM, we have embedded ESG insights
into our relevant investment research and
portfolio construction functions. We have de-
veloped a proprietary ESG integration
framework using (among other things) mate-
riality mapping, which is being implemented
across relevant investment platforms. As an
active asset manager that has incorporated
ESG considerations into its proprietary re-
search, LAM is able to regularly provide our
clients with examples of how such consider-
ations have positively influenced investment
outcomes. We have made these investments
into our platform because we believe that in-
vestors—including plan fiduciaries—need to
understand how ESG factors impact the fi-
nancial productivity, operational risks, and
valuations of the companies whose shares
and bonds are in their portfolios.

Paragraph (c)(3) of the Proposed Rule
amends the ‘‘tie breaker” standard in the
2020 Rule to allow fiduciaries to use broader
discretion when comparing investment op-
tions. Under the proposal, a fiduciary evalu-
ating two suitable investment options may
select the ESG option over the non-ESG op-
tion where both would ‘‘equally serve the fi-
nancial interests of the plan over the appro-
priate time horizon,” instead of limiting the
use of the ‘‘tie-breaker’ standard to situa-
tions in which both are ‘‘economically indis-
tinguishable.” LAM agrees with this more
comprehensive approach as it recognizes
that fiduciaries should have the freedom to
choose an investment for the purposes of di-
versification or to hedge against broad cat-
egories of risk, both of which can lead to bet-
ter financial performance for a portfolio.

The Proposed Rule rescinds paragraph
(d)(2)(ii) of the current regulation which pre-
vents an investment option to serve as a
qualified default investment alternative
(QDIA) if it includes the use of non-pecu-
niary factors in its investment objectives
even if the option is prudent from a risk and
return perspective. LAM believes the 2020
Rule in this regard is contrary to goals of
ERISA as it could potentially exclude finan-
cially prudent investment options on the
simple basis that they consider economically
material ESG factors. As previously stated,
LAM believes that consideration of economi-
cally material factors should not be prohib-
ited on the sole basis that they are of an en-
vironmental, social, or governance nature.

We believe that plan fiduciaries should in-
clude assessments of material ESG issues
when evaluating retirement plan invest-
ments. The risks identified by an ESG-inte-
grated assessment are often ultimately det-
rimental, and the opportunities identified
can be quite additive, to the financial per-
formance and value of assets in an invest-
ment portfolio. Importantly, the Proposed
Rule greatly reduces the current uncertainty
surrounding a fiduciary’s consideration of
material ESG factors. It restores trust in fi-
duciaries by allowing them to use their pro-
fessional judgement to evaluate all material
factors when selecting investment options
for plan participants and beneficiaries.

In light of the foregoing, we recommend
that the Department adopt and implement
the Proposed Rule as written. We would be
happy to provide the Department with addi-
tional information concerning our com-
ments. Any requests should please be di-
rected to our General Counsel, Mark Ander-
son.

Respectfully submitted,

NIKITA SINGHAL,
Co-Head Sustainable
Investment & ESG.

CONGRESSIONAL RECORD —HOUSE

JENNIFER ANDERSON,
Co-Head Sustainable
Investment & ESG.

Mr. SCOTT of Virginia. Mr. Speaker,
this is just a small sample of the finan-
cial industry’s support for the under-
lying rule. We should not overturn the
rule with this resolution.

Mr. Speaker, for these reasons, I op-
pose H.J. Res. 30, I encourage all Mem-
bers to do the same, and I yield back
the balance of my time.

Ms. FOXX. Mr. Speaker, I urge my
colleagues to support H.J. Res. 30, to
stop the Biden administration from
decimating the retirement savings of
millions of Americans.

ESG funds will not give retirees the
secure future they need. According to a
former BlackRock senior executive,
ESG funds underperformed the broader
market compared to non-ESG funds
over the last 5 years.

Retirees are already worried about
the rising costs of goods and services,
not whether a company is using plastic
straws in its cafeteria.

Americans deserve to have a secure
retirement. This means retirement
plans need to focus solely on workers’
financial interests. That is why I urge
my colleagues to support this resolu-
tion.

Mr. Speaker, I yield back the balance
of my time.

Ms. JACKSON LEE. Mr. Speaker, | rise in
opposition to H.J. Res. 30, and | encourage
my colleagues to vote against this measure.

H.J. Res. 30 would nullify a Department of
Labor rule concerning the fiduciary duties with
respect to employee benefit plans.

Under the rule issued on December 1,
2022, plan fiduciaries may consider climate
change and other environmental, social, and
governance (ESG) factors when they make in-
vestment decisions and when they exercise
shareholder rights, including voting on share-
holder resolutions and board nominations.

One of my greatest joys as a Member of
Congress is the opportunity to work on behalf
of the people of the United States of America,
to ensure that every voice is heard, and every
right is upheld.

In addition, the future of the American Peo-
ple relies heavily on thoughtful investments in
key areas that include ESG as this is the
backbone of our environment and the state of
livelihoods of our growing communities.

Under the Employee Retirement Income Se-
curity Act of 1974, fiduciaries of private pen-
sion plans must act in the interest of plan par-
ticipants, including when making investment
decisions.

If participants want to invest their employee
benefits into environmental, social, and gov-
ernance factors, the government should not be
against it just because it goes against a par-
ticular party’s interests.

The rule “Financial Factors in Selecting
Plan Investments,” issued on November 13,
2020, required fiduciaries to make investment
decisions based solely on “pecuniary factors.”

That rule included a “tiebreaker” standard,
under which fiduciaries could consider other
benefits when “alternative investment options
are economically indistinguishable.”

The 2022 rule clarified how plan fiduciaries
may consider climate change and other envi-
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ronmental, social, or governance (commonly
referred to as ESG) factors when making in-
vestment decisions.

Under the new regulation, fiduciaries may
consider “the economic effects of climate
change and other environmental, social, or
governance factors,” but investment decisions
“may not subordinate the interests of the par-
ticipants and beneficiaries in their retirement
income or financial benefits under the plan to
other objectives and may not sacrifice invest-
ment return or take on additional investment
risk.”

This bill establishes the disapproval of the
final rule “Prudence and Loyalty in Selecting
Plan Investments and Exercising Shareholder
Rights.”

The world is seeing more climate related
disasters than ever before.

These disasters are greatly impacting the
way that the public prepares their finances for
potential strains.

In 2017 Hurricane Harvey ravaged many
communities in my home state and devastated
the livelihoods of many working-class Ameri-
cans.

Many of my constituents experienced eco-
nomic hardships that are still being felt today.

With an increase in natural disasters, we
must protect the American public and provide
them with opportunities to invest in their
needs.

This point serves to acknowledge the impor-
tance we must put into our people and com-
munities as things change and we continue to
progress into the future.

Strategic and thoughtful investments in our
people, environments, and livelihoods should
be of utmost importance.

In essence, our future is dependent on how
we invest in the now.

The American people want a future, and we
can provide that by thoughtfully planning
through our strategic investments in the Amer-
ican people of all backgrounds and the diverse
environments in which we aim to thrive in for
decades to come.

The SPEAKER pro tempore (Mr.
DESJARLAIS). All time for debate has
expired.

Pursuant to the House Resolution
166, the previous question is ordered.

The question is on the engrossment
and third reading of the joint resolu-
tion.

The joint resolution was ordered to
be engrossed and read a third time, and
was read the third time.

The SPEAKER pro tempore. The
question is on passage of the joint reso-
lution.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. SCOTT of Virginia. Mr. Speaker,
on that I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, further pro-
ceedings on this question will be post-
poned.

——
RECESS

The SPEAKER pro tempore. Pursu-

ant to clause 12(a) of rule I, the Chair

declares the House in recess subject to
the call of the Chair.
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